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Nonprofit Executive Compensation
Don’t Run Afoul of IRS Regulations

Executive compensation at nonprof-

its is a hot-button issue right now
as the IRS has begun ramping up
oversight and enforcement. This is
partly in response to some high-pro-
file instances where executives work-
ing at nonprofit organizations
received excessive salaries in relation
to the size of the organization or the
region of the country.

Now is a good time to take a look
at your organization’s executive com-
pensation policies. If the IRS deter-
mines that your executive compensa-
tion is excessive, you could be subject
to fines or even loss of your tax-
exempt status. Also, executives must
repay excess compensation with inter-
est and may also have to pay an excise
tax of 25 percent of the excess amount.

Is Your Executive Compensation
Reasonable?

The key question to ask is whether
your executive compensation package
is “reasonable.” The IRS defines rea-
sonable compensation as “the value
that would ordinarily be paid for like
services by like enterprises under like
circumstances.”

The IRS looks at several factors
when determining the reasonableness
of nonprofit executives’ compensa-
tion. These factors are weighted dif-
ferently, depending on specific cir-
cumstances:

* The executive’s job description and
nature of duties

* The organization’s size

* How much education or experience
is required for the job
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* Average compensation for similar
positions at other nonprofits in the
same area

* How many hours the executive
works

* The organization’s overall budget
When determining whether a non-

profit executive’s compensation is rea-

sonable, the IRS will consider the rea-
sonableness of the total compensation
amount and the services for which the
compensation was paid. In addition to
base salary, the following are also
considered part of an executive’s total
compensation package:

* Pension and profit-sharing plan
contributions

* Personal use of the organization’s
facilities

* Unpaid deferred compensation

* Payment of personal expenses

* Rents, royalties, and fees
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Be Sure to Use Arms-Length
Procedures

Smaller organizations where
employees wear many different hats
can sometimes get tripped up here. In
effect, executives shouldn’t have a say
in the size of their own compensation
packages.

For example, suppose the president
of the board is also the salaried execu-
tive director of a nonprofit organiza-
tion. In this scenario, the individual
should refrain from any board discus-
sions about his or her compensation.
Also, no board member voting on the
executive’s compensation should have
any relation to him or her.

Not following arms-length proce-
dures when creating compensation
packages can be costly. The IRS could
classify an executive compensation

Continued on page 3

What Form 990 Can Tell
Donors and Watchdogs




Valuing and Substantiating Non-cash Gifts
What Your Nonprofit Needs to Know

t's not uncommon for nonprofit

organizations to receive donations
of tangible property from supporters
in addition to cash contributions. Spe-
cial rules apply when valuing such
property and providing donors with
the right kinds of documentation to
substantiate deductions claimed for
these donations.

Here are some common questions
nonprofits have about valuing and
substantiating non-cash gifts.

What is the minimum threshold
for substantiating non-cash contri-
butions? Donors must substantiate
non-cash property that’s valued at less
than $250 with a receipt listing the
charity’s name and address, the date
the donor made the contribution, and
a detailed description of the property.
For non-cash property that’s valued
between $250 and $500, donors must
obtain a contemporaneous written
acknowledgement, or CWA.

For non-cash property that’s valued
between $500 and $5,000, donors must
obtain a CWA and file Section A of
IRS Form 8283 with their tax return.
And for non-cash property that’s val-
ued at more than $5,000, donors must
obtain a CWA, file Section B of Form
8283, and obtain a qualified property
appraisal.

How does the IRS define a “quali-
fied appraisal”? A qualified appraisal
is performed in accordance with gen-
erally accepted appraisal standards by
a qualified appraiser. This appraiser
must meet certain educational and
experience requirements, such as suc-
cessfully completing coursework and
possessing at least two years of rele-
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vant experience, as well as earning a
recognized appraiser designation
from a professional appraiser organi-
zation.

See IRS Publication 561 for more
details on appraiser requirements.
The appraiser must sign and date the
appraisal no sooner than 60 days
before the donor made the contribu-
tion and no later than the extended
due date of the donor’s tax return.

Should my organization help
donors set a value for donated tangi-
ble property? Sometimes donors ask
charitable organizations to help them
value property they donate to the
organization. However, nonprofit
organizations are not considered
qualified appraisers.

You should deny these requests
and instead thank them for the dona-
tion and explain that you're not quali-
fied to help them value their contribu-
tion, nor would your opinion be
binding.

Are donations of vacation time at
a cabin or condo deductible for
donors? Consider a supporter who
donates a week’s stay at a mountain
cabin, beach condo, or timeshare and
wants to deduct it. The value of this
time is not deductible on the support-
er’s tax return.

According to the IRS, deductions
for the partial use of a vacation prop-
erty are prohibited. The donor must
relinquish the property in its entirety
for the donation to be tax-deductible.

How should donors substantiate
contributions of high-value property
like artwork and jewelry? Special
rules apply to substantiating these

kinds of property donations. If a piece
of artwork is worth more than $20,000,
the donor must obtain a qualified
appraisal and attach a signed copy of
it to his or her tax return. Preferably,
the appraiser of the donation should
specialize in the particular type of
artwork.

For jewelry and artwork valued at
more than $20,000, donors should
retain a photograph of the item that
they can show the IRS if requested.
Ideally, the photo should be at least
8”x10” and in color.

How is the value of stock dona-
tions calculated for deduction pur-
poses? Donating appreciated securi-
ties like stock can be a tax-wise
strategy for both donors and charities.
The donor avoids paying capital gains
tax on the stock, while the charity
receives the full value of the security
when it sells.

But how is the security valued?
According to the IRS, the value of a
donated security for deduction pur-
poses is its value at the midpoint of
the day on which it is donated—not
the day the stock is sold. The donor is
considered to have parted dominion
over the stock on the day he or she
donates it.

IRS Publications 561, 526, and 1771
contain useful information for chari-
ties and donors regarding valuing
donated property and substantiating
non-cash donations. You can down-
load them at irs.gov.

Give us a call to discuss non-cash gift
valuation and substantiation in more detail.
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package as an excess benefit transac-
tion, especially if the total package is
considered unreasonable. Intermedi-
ate sanction penalties could then be
levied against board members for
allowing financial transactions that
unfairly benefit insiders.

Similarly, it’s also a good idea to
adopt conflict of interest policies for
nonprofit board members and execu-
tive directors. This can help prevent
the payment of improper private ben-
efits before they occur, including
excessive executive compensation.
Effective conflict of interest policies
detail what constitutes a conflict of
interest and spell out the procedures
for disclosing potential conflicts.

Disclosing Executive
Compensation

Nonprofit organizations disclose
various types of compensation paid,
including executive compensation,
on Form 990, which is filed annually.
Here, the organization must specify
how it determined compensation—
for example, by a compensation com-
mittee, independent compensation
consultant, compensation survey, or
board approval.

Note that if an executive’s compen-
sation exceeds a certain amount,
Schedule ] must be filed with Form
990. Schedule J lists the executive’s
base pay, bonus and incentive com-
pensation, deferred compensation
and non-taxable benefits such as
health insurance, educational assis-
tance, life and disability insurance,
dependent care assistance, and adop-
tion assistance. In addition, it asks
questions like whether the executive
flies first class.

It's smart to reexamine your com-
pensation practices given how closely
the IRS is watching this issue and the
potential consequences of paying
excessive compensation to executives.

We can help you structure executive
compensation packages that don’t run afoul
of requlations.

Continued from page 1

The Excess Nonprofit Compensation Tax

Section 4960 of the Tax Cuts and Jobs Act added an excise tax on
excess compensation paid to certain executives of nonprofit organiza-
tions. The tax is imposed at the corporate tax rate of 21 percent on remu-
neration paid to a covered employee that exceeds $1 million, as well as
excess parachute payments to covered executives.

This makes it critical to closely monitor whether your organization
employs any executives whose compensation may be subject to excise tax.
Section 4960 defines covered employees as any nonprofit employees who:

* Are among the five highest-compensated employees in the

organization for the tax year.

* Were covered employees for any preceding tax year beginning after

December 31, 2016.

Remuneration and wages are considered interchangeable as defined
in Sec. 3401(a). This includes any amount required to be included in
gross income under Sec. 457(f), but it excludes designated Roth contribu-
tions. It also includes any remuneration paid with respect to employment
by a related person or government entity.

Each common-law employer, whether this is the nonprofit organiza-
tion or a related entity, must pay its share of excise tax based on its pro-
portional share of remuneration paid to the covered employee.

Three Steps to Preventing Excess Executive Compensation

The National Council of Nonprofits advises nonprofit organizations to
take the following steps to help ensure that executive compensation isn't
excessive:

1. Get your board of directors involved in creating executive compen-
sation packages.

2. Compare your organization’s compensation to those of executives at
similarly sized organizations in your area that perform similar
types of work.

3. Document your compensation review process, including the names
of everyone who participated in the compensation committee and
the specific data they reviewed.

The U.S. Bureau of Labor publishes Occupational Compensation Sur-
veys that can give you a good idea of total compensation packages that
similar nonprofits have offered in your area. Visit https://www.bls.gov/
bls/blswage.htm. You can also look at online sites like Monster.com and
Indeed.com, as well as local newspaper classifieds.
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Helping Not-for-Profit Organizations Further Their Mission

If you are interested in working with a CPA firm that understands your issues,
delivers valuable insight, and can answer the questions to help your
organization achieve its goals, contact us.

¢ Audits, Reviews and Compilations

e Form 990 Tax Return Preparation

* Agreed Upon Procedures

¢ General Consulting

* Exemption Applications

* Exempt Status Issues

* Restricted Net Asset Accounting

* Fraud Risk Assessment

* Charitable Solicitation License Filing
* Board Development

e UBIT Planning
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we hear you.

Joy Klenke, CPA
336-417-5511

www.gbmcpas.com

Add Gilliam Bell Moser LLP to your RFP list today!

What Form 990 Can Tell Donors and Watchdogs

RS Form 990 includes specific infor-

mation that helps donors and
watchdogs assess and monitor non-
profit organizations. In a single docu-
ment, it provides a snapshot of the
financial health, governance, and
operations of a nonprofit.

Form 990 gives nonprofits an
opportunity to tell the story of how
they're fulfilling their mission and
objectives. In addition to financial
details like revenue, expenses, assets,
and liabilities, the form also commu-
nicates the following information to
donors and watchdogs:

Executive compensation: The total
compensation package of your organi-
zation’s highly compensated employ-
ees is included on Form 990. Some-
times these numbers may raise

eyebrows among donors and watch-
dogs, but they should be viewed in
the context of similar nonprofits and
the executives’ responsibilities com-
pared to similar roles in the for-profit
world.

Fundraising fees: Any costs the
nonprofit incurs during fundraising
must be included on Form 990. Donors
and watchdogs may compare this
amount to the amount of money spent
on programs.

Programs: This section will detail
which specific programs are being put
on in an effort to fulfill its mission.
Donors and watchdogs may want to
see how much of every dollar raised is
going to programs compared to
administrative costs.

Mission and vision: Some non-
profit executives view Form 990 as
simply a financial and tax reporting
form, but it's much more. The narra-
tive section presents an opportunity
for nonprofits to share their mission,
vision, and values with donor audi-
ences. In this way, Form 990 can serve
as a marketing tool for your organiza-
tion.

Contact us if you have more questions about
IRS Form 990.
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This publication is distributed with the understanding that the author, publisher, and distributor are not rendering legal, accounting, tax, or other
professional advice or opinions on specific facts or matters and, accordingly, assume no liability whatsoever in connection with its use. The information
in this publication is not intended or written to be used, and cannot be used, by a taxpayer for the purpose of (i) avoiding penalties that may be imposed
under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing, or recommending to another party any
transaction or matter addressed in this publication. © 2023
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